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Executive summary

Platforms play a central role as facilitators of interactions and transactions between users. The value of the

services they offer often not only depends o n the inherent service features provided to the users but is

also, and possibly primarily , determined by whether and how often other users are active on the platform,

i.e. how prominent network effects are on the platform. In particular, dwo -sided platfor ms 6bring together
two different user groups who are linked through cross -group external effects.

With the rise of digital platforms and the natural tendency of markets involving platform s to become
concentrated, competition authorities and courts are mor e frequently in a position to investigate and
decide merger and abuse cases that involve platforms. A proper understanding of the ensuing market
environments requires an understanding about which products or services should be included in the

analysis.

This report provides guidance on how to define markets and on how to assess market power when dealing
with two -sided platforms.

Competition authorities and courts are well advised to uniformly use a multi -markets approach  when
defining markets in the context of two -sided platforms. The multi  -markets approach is the more flexible
instrument compared to the competing single -market approach that defines a single market for both sides

of a platform, as the former naturally accounts for different substitution possi bilities by the user groups on
the two sides of the platform. While one might think of conditions under which a single -market approach
could be feasible, the necessary conditions are so severe that it would only be applicable under rare
circumstances. More over, to recognis e that a single -market approach might be applicable under certain
conditions would create substantial risks that an authority or a court adopted it erroneously. Based on a

critical analysis of cases where a single -market approach has been applied, the report finds this concern is
indeed well founded.

Using the multi -markets approach does not spare the competition authorities and courts from
incorporating network effects since market definition on one side of the platform depends on user
be haviour on the other side as well as on the strength and the direction of external effects. Furthermore,
cross -group external effects can appropriately be considered at subsequent stages of a competition law

analysis. First, those effects are important to appraise the significance of market shares as an indicator of
market power. Second, cross -group external effects may be taken into account, in particular when
appraising the existence of anti -competitive effects under Article 101(1) TFEU or the conditions of an

exemption under Article 101(3) TFEU, when applying the SIEC test under Article 2 of the EU Merger
Regulation, or when ascertaining an abuse under Article 102 TFEU.

An adequate competition analysis of two -sided platforms requires that market definitio n does not (finally)
determine whether or not pro - and anti -competitive effects , or the welfare effects on different groups of
consumers , can be balanced. Thus, when it is acknowledged that a weighing of different and diverging

effects is allowed or even r  equired if these effects relate to a single market, then it must be allowed or
required just in the same way to apply such a weighing if it concerns cross -group external effects on
different sides of a two  -sided platform that belong to different markets. The EU Commission should clarify
these aspects in its publications, in particular in its Guidelines on Article 101(3) TFEU and on the
assessment of hori  zontal mergers.

To fully appreciate business activities in platform markets from a competition law point of view, and to do

justice to competition | awds purpose, which is to protect consun
should not be interpreted as requiring a price to be paid by one party to the other. It is not sufficient to

consider the activit i es on the Aunpaid sidedo of the platform only indirect
competition | aw analysis of the fApaid sideo of the platform. :
activities and ensuing positive or negative effects on consumer wel fare altogether from the radar of

competition law. Instead, comp etition practice should recognis e straightforwardly that there can be
fimar ket so for products opifefwithow thondtaryecensiderhtioncbly thasg who receive
the product.
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While it is well understood that the supply of personal data and/or attention to the platform can be

regarded as consideration because it can be moneti sed by the platform, it is not beneficial to transform

this insight into a |l egal comseqpu e notfl yA,r eamufnmearak é tomdas Ca concept
law should be understood as consisting of transactions between two or more parties, of which at least one

acts for economic purposes. The latter is apparent in cases where a product is provided for remune ration.

Moreover, in cases where a product is offered free of charge, it suffices to demonstrate that the activity is

part of a broad oralong -term strategy to generate revenue. This definitio
exclude essentially (only) activiti es that involve the exercise of power by public authorities and

philanthropic activities.

The competition practice of the European Commission and the adjudication of the ECJ appear to be on the

right track in this regard. Nevertheless, an amendment of the guidelines on the application of Articles 101
and 102 TFEU is desirable as it can provide guidance also to t|
which apply EU law and as it may also motivate a corresponding interpretation of domestic competition

law.

Market definition has to take into account the degree of multi - and single -homing by platform users . The
decision to multi  -home often depends on the degree of multi -homing on the other side, which in turn may

be affected by contractual clauses imposed by platforms. The degree of multi -homing on one side is not
only relevant for the substitutability between platform services in this market but also for the
substitutability in the market for platform services on the other side. If users on one side of the pl atform
multi -home, while users on the other side of the platform single -home, it is appropriate to define a
monopoly market on the multi -homing side as the platform is the unique access provider to its single -
homing users on the other side i here the platf orm can be seen as the gatekeeper to its single -homing
users.

There may exist multiple markets on each side of the platform; for example, a platform may offer different

categories of services or may be active in different regional markets. However, multipl e markets on one
side may be linked with each other if users have positive opportunity cost of visiting a platform.
Consequently, these markets should not be analysed in isolation; their interdependence should be
accounted for.

The SSNIP test , used as a co ncept for market definition, can be applied to two -sided platforms, albeit in
an adapted form. It is to be employed on each side of the platform, while cross -group external effects and
their interplay must be included. If an increase in price on one side o f the platform is likely to cause an

adjustment on the other side, this requires an assessment of how the respective platforms optimally
adjust their price structure.

Although it is difficult to empirically implement the SSNIP test in the context of two -sided platforms, the
SSNIP test is a useful instrument for competition practice if applied as a thought experiment : it provides
conceptual clarity regarding demand -side substitutability.

The application of competition law often requires an assessment of mar ket power. Using  market shares as
indicators of market power , in addition to all the difficulties in standard markets, raises further issues for
two -sided platforms . When calculating revenue shares, the only reasonable option is to use the sum of
revenues on all sides of the platform. Then, such shares should not be interpreted as market shares as

they are aggregated over two interdependent markets. Large revenue shares appear to be a meaningful

indicator of market power if all undertakings under considerat ion serve the same sides. However, they are
often not meaningful if undertakings active in the relevant markets follow different business models.

Market shares can be based on the number of active users. If multi -homing is pronounced on one side of
the pla tform, there may be little competition among platforms for these multi -homers. The ratio of users
on this side of the platform relative to all users of this and comparable offers provides then a lower bound

on a platformdéds mar ket share on this side.

If the user number is growing over time, an even more conservative approach is to relate the actual si ze
of the platform on one side to the potential overall market si ze. Then, the market share on one side is
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calculated as the number of users active on this plat form relative to the total number of active and
potential users.

Other than revenues and user numbers, market shares can be based on usage volume. In particular, if

users on one side are heterogeneous regarding the intensity of use of a platform, it is pre ferable to
consider usage volumes rather than number of users. Both revenue -based and quantity -based market
share data are relevant information for competition authorities.

However, given potentially strong cross -group external effects, market shares are | ess apt in the context
of two -sided platforms to indicate market power (or the lack of it). Therefore, where market shares are

used as a measure of mar ket power , the | aw should abstain fron

market shares should either b e considered as (only) one out of a plurality of factors that determine
market power. Or, where it seems nevertheless appropriate to specify market share thresholds in order to

facilitate the application of the law, thresholds should be accompanied by subs tantive and/or procedural
mechanisms that prevent under - orover -inclusiveness through the application of the thresholds.

High market shares may, at least partly, be the result of positive direct and indirect network effects. In

extreme cases, monopoli  sation takes place, so that all interactions take place on a single platform and

there is market tipping. While tipping suggests that the market is concentrated, it is not necessarily an

indication of market power. Yet, market tipping gives rise to persistent market power if potential
competitors are unlikely to challenge the incumbent platform.

Barriers to entry are at the core of persistent market power and, thus, the entrenchment of incumbent
platforms. They deserve careful examination by competition authori ties. Barriers to entry may arise due to
usersbdé coordination failure in the -pideépatfamncse, ugers omloth sides k

of the market have to coordinate their expectations. Barriers to entry are more likely to be present if an

industry does not attract new users and if it does not undergo major technological change. Switching costs

and network effects may go hand in hand: consumer switching costs sometimes depend on the number of

platform users and, in this case, barriers to entr y from consumer switching cost s increase with platform
size.

Since market power is related to barriers to entry, the absence of entry attempts may be seen as an
indication of market power. However, entry threats may arise from firms offering quite differen t services,
as |l ong as they provide a new home for usersdéd attention

Besides market shares and barriers to entry and their manifestation, other measures may be used as
indicators of market power. An adjusted Lerner index on each side reflects the pricing power of a two -
sided platform on the respective side. The pricing equations are based on opportunity costs that include
cross -group external effects. A high Lerner index on one side is an indication of market power on this side.

High overall prof itability is an indication that a platform has market power in some of the markets in which
it is active. However, initially low overall profits or losses should not be seen as proof of a lack of market

power. It may, however, be difficult to obtain reliab le information on Lerner index and profitability.
In some cases, there may exist direct evidence of market power . In light of the difficulties of calculating
and interpreting other measures of market power, such evidence is of particular importance. For in stance,

if a platform deliberately reduces the strength of (positive) network effects or reduces the quality of the
service it offers to users on at least one side, this can be seen as an indication of market power.
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1. Introduction: Scope, Purpose, M ethodology

With more and more economic activities taking place on the internet, competition policy is facing the
problem of defining markets and assessing market power in environments in which network effects play

an important role. Platforms are firms tha t create and manage such network effects through the use of
price - and non -price instruments.

Platforms are not a new phenomenon. Trade fairs, flea markets, traditional media, and shopping malls are

some of many examples of platforms. However, digital plat forms have gained more prominence because
their business model is often scalable and, thus, raises more public interest, as well as the interest of
competition authorities.

The presence of network effects raises important questions, in particular for those platforms that cater to
different groups and who are linked through cross -group external effects from one group to the other. In

this case, we speak of atwo  -sided platform. For market definition purposes and the assessment of market

power, two -sidedness is important if, for at least one undertaking, the decisions of users in one group are
materially dependent on the decisions of users in another group and the undertaking has the opportunity

to significantly influence those decisions.

For a start, we shoul d make cl ear that we -siséed hpel dtefror mid wos an anal ytical
helps us to address a certain set of competition policy questions and to identify the competition law and

practice, as implemented and endorsed by legislatures, authorities and courts which is related to those

questions and which we will analyse and assess (evaluate) in this report. * Many platforms cater to more

than two groups that are linked through cross -group external effects and should therefore be called

imuistiide®dnce the tewirdneditmloatf ormo is widely used, we follow ¢ttt
understanding that at least two groups are involved. And the set of competition policy questions which we

would like to address is mainly motivated by the challenges (by difficulties) to competition analysis in the

case of network effects.

In this report, we synthesis e existing views on how to define markets and how to assess market power. It
has been claimed that:

in the case of platforms, the interdependence of the mar kets becomes a crucial part of the analysis
whereas the role of market definition traditionally has been to isolate problems. Therefore, [...] less
emphasis should be put on the market definition part of the analysis, and more importance
attributed to the  theories of harm and identification of anti -competitive strategies. 2

While we agree with the premise, we do not necessarily agree with the conclusion. The interdependence

makes market definition more challenging, but, to the extent that market delineation is the starting point
of a competition investigation, more effort and emphasis may in fact need to be put on market definition.

Starting with the wrong relevant market would have important repercussions for the subsequent
assessment of a case. Given the c omplexity of the market environment in which many platforms operate,
particular care is therefore needed not to go down the wrong track.

We draw on the economics literature to work out the economics of the issues involved (pointing out

several misperceptio ns) and look at competition law practice to gather to what extent practice has been in

line with insights derived in the economics literature. In light of what we consider to be the right approach

to tackle some of the issues, we develop recommendations on how guidelines are to be formulated to
provide a consistent approach to dealing with two -sided platforms from a competition policy perspective.

Our recommendations are clarifications about how to apply competition law in the context of platforms;

webelieve that no new fAcompetition | aw for platformso is needed. T
law, i.e. at the EU level and Articles 101 and 102 TFEU as well as Article 2 of the EU Merger Regulation,

are well suited to cope with the challenges posed b y the rise of digital platforms. Therefore, as a matter of

! To address a different policy question, a differ ent definition of #dAplatformd might be appropriate

2 Crémer, de Montjoye and Schweit zer (2019, p. 46).
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principle, we advise against the introduction of competition law rules that specifically applies to platforms.

We acknowledge, however, that certain amendments to the legal framework may be indicat ed.® For
example, we consider it indeed reasonable to broaden the scope of application of the merger control

regime in order to capture mergers that may constitute a risk to the competitive structure but concern

firm s that do not yet have a monetis ation st rategy or deliberately decide to forgo profits in the short run

and whose relevance for competition therefore is not reflected by turnover figures. 4 With regard to the
topic of this report, we recommend certain clarifications concerning the application of the competition law
concepts of fAmarket definitiond and fAmarket powero to
(but does not necessarily have to) be done through legislative changes; 5 at EU law level, this should
primarily be done by way of gui delines issued by the Commission, although clarifying changes to
secondary legislation, e.g. to the EU Merger Regulation, is also an option.

Our analysis is based on competition practice in the European Union. Only occasionally do we point to
practice int he U.S. This has an analytical and a normative implication. We selectively analyse competition
practice in regard to platform markets of legislatures, authorities and courts at EU level and at the level of

platform

the Member States. As a note on methodology, the a nalysis of the practice of competition authorities
takes into account not only their decisions (fAwhat they dood) but
(Aiwhat they say they (will) dod). We assess this pplaioot i ce based

markets work.

% Such proposals have been made, e.g. by Schweit zer et al. (2018) and Furman et al. (2019). It is outside the scope of
this report to review these proposals.

4 See, e.g., the newly introduced thresholds for merger control pursuant to Section 35(1a) of the German Competition Act

and Section 9(4) of the Austrian Competition A ct (Kartellgeset  z).

5 See in particular the reasoning behind the Ninth Amendment of the German Competition Act 2017 by way of which the
legislature provided guidance to competition authorities and courts dealing with cases involving platforms. In the

expla natory memorandum that accompanied the draft bill, the German government stressed repeatedly that the
amendments that were intended to do justice to the rise of the platform industries and to the economic insights into their

functioning had to be regarded as providing (only)  clarification and i nsi ghts thatexplitthabeemotoyseitder edo

in the law. See Deutscher Bundestag, Drucksache 18/10207, 07 November 2016, Geset zentwurf der Bundesregierung,

Entwurf eines Neunten Geset zes zur Anderung des Ges etzes gegen Wettbewerbsbeschr2nkungen, p. 49
solche wettbewerbsékonomischen Kon zepte, die empirisch durch die kartellbehordliche Praxis bestatigt werden, nicht

expli zit imGeset zber ¢cksi chti gt walardeende Ergahzumyierdolgt insoweit vor dem Hintergrund, dass die

wirtschaftliche Bedeutung mehrseitiger Markte und Net zwerke zugenommen hat o (e mphTass,iispardcdlat ed) ) .

those amendments that regard the concept of a i marhaettod beaundérstdoth e
as clarifying statements which the competition authorities and courts in any case should have deduced from the
preexisting concepts of general competition law.
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2. APl atformdo eSi dieldmesso as an Analytical
Concept

In digital markets, undertakings play an important role in influencing the interaction possibilities of users.

The value of the services offered often not only depends on the inherent service features provided to a
user but is also and possibly primarily determined by whether and how intensively they are used by other
user s. When such a connection exists between i ndivisdofal benef i

external or network effects. Central to the understanding of many undertakings in digital markets are
network effects that describe the relationship between the value of a service from the user's perspective

and the behaviour of other users. In light of the increasing importance of digital markets, the concepts of

finet wor ks o asnidd efidnumatrik et s6 were introduced i nt®emphdsieing@Ber man Compe
speci al rol e of net wor k effects. We-s isduebds u ma r kientestéwtermkhk d € r anh A
Aipl atfor mo. Our definition of platform is as foll ows: a platfo
economic agents and actively manages external effects between them. These external effects are typically

network effects. But what exactly are ne twork effects? In the economics literature, a distinction is made

between direct and indirect network effects.

2.1. Direct and Indirect Network Effects

2.1.1. Direct network effects

Direct network effects occur when the utility of a user depends on the decisions of ot her users and all of
these users belong to a group. " Direct network effect can be positive or negative. Consider the case of
positive direct network effects. Typical examples are communication networks in which everyone can
communicate with everyone. Here, the benefit of a user depends significantly on the participation
decisions of other potential users. 8 Examples include instant messaging apps like WhatsApp or Snapchat,

and social networks like Facebook and LinkedIn.

It is less obvious that there can be d irect network effects, even if, at first sight, no dependency of one’s

own benefit on the decisions of the other users in the group is apparent. One example is direct network

effects due to rating and recommendation systems for products such as Ama zon. Hav ing more product
searches and purchases on Ama  zon allows Ama zon to provide better recommendations to users. In
addition, with more purchases, the number of reviews will increase and, therefore, each user can make a

better -informed purchasing decision (assu ming that a larger number of ratings leads to better
information). Thus, ceteris paribus, more participation leads to a higher benefit.

Organic searching on hori  zontal search engines such as Google also features direct network effects. Since

the content th at Google accesses in the organic query is freely available, we also speak of direct network

effects here, even though a user is only interested in more users because a larger number of users lead to

more search queries. This allows Google to provide a bet ter service to each user because, on average, the

results of search queries better meet usersd relevance criteri
search queries, but this accuracy increases in the total number of search queries.

Negative direct ne twork effects occur when users suffer from increased participation from other users.

This may be due to overloading of the platform. For example, the quality of transmission in mobile

networks suffers when certain nodes are overloaded. Another example is t raffic congestion for users of an
internet service provider (ISP). o

6 See infra note 15 and accompanyingt ext.

7 For an introduction to the economics of network effects, see, e.g., Belleflamme and Peit z (2015, chapter 20; 2018b).
When there are multiple groups, within -group external effects refer to direct network effects that apply to a particular
group.

8 Network effects are to be distinguished from economies of scale. A firm enjoys economies of scale if its average costs
decrease with the number of units produced.
9 This issue plays out in the economic analysis of net neutrality. For an economic analysis, se e Peit z and Schuett (2016).
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2.1.2. Cross -group external effects and indirect network effects

Positive cross  -group external effects and positive indirect network effects

In contrast to positive direct network effects, the p resence of positive indirect network effects describes a
situation in which users have greater benefit from increased participation of other users only because of

the interaction with the participation (or usage) decisions of another group of users. Positi ve indirect
network effects are often found on e -commerce platforms. Here, sellers represent one group of users and

buyers the other group of users. If, all else being equal, more buyers attract more sellers and more sellers

attract more buyers, there are positive indirect network effects on both sides of the market. In other

words, if the two groups are mutually connected by cross -group external effects, there are positive
indirect network effects on both sides of the market. In such a case, positive feedb ack takes place
between the two sides of the market.

Examples of companies that bring together two groups or two sides can be found especially in companies

that offer a matching service. 1 There are positive indirect network effects on both sides. This appl ies, for
example, to job platforms (such as Monster), heterosexual dating platforms (such as Tinder or Meetic), e -
commerce platforms such as Ama zon Marketplace or eB ay or more speciali sed platforms such as hotel
booking platforms or platforms for special p roduct categories such as Etsy. ™ Members on one or both
groups on the platform are not necessarily natural persons; B2B platforms are also typically characteri sed
by positive indirect network effects.

Positive feedback often does not appear on attention pl atforms that engage advertisers with potential
buyers. While, all else being equal, more potential buyers attract more advertisers, buyers often find more
advertisements disturbing. In this case, there is a negative feedback loop and, thus, there are negat ive
indirect network effects  ** on both sides of the platform: from the point of view of an advertiser, more
advertising leads to fewer buyers, which is viewed negatively by the advertiser; from the point of view of

a buyer, more buyers ceteris paribus lead to more advertising, which is judged negatively by the buyer. 13

Negative indirect network effects

Thus, it should be noted that positive external effects from the first to the second group (or market side)

and negative external effect from the second to the first group lead to negative indirect network effects on

both market sides. In this case, network effects tend to decrease the concentration in the market.

However, platforms bringing together advertisers and viewers do not always feature negative indirec t
network effects. ** In particular, for customis ed advertisements that increase in precision with a larger user

base, it may be possible for the indirect network effect to be positive on the user side, even on an

attention platform. In such a case, more use rs lead to an increased accuracy of advertising that may also
benefit the users. An interaction between two market sides already exists, if one market side exerts an

external effect on the other side of the market but not in the opposite direction. This is the borderline case
between positive and negative indirect network effects in which there is a positive cross -group external
effect from one group to another, but no such external effect in the other direction.

1 Evans and Schmalensee (2016) document a number of examples from a business perspective.

1 Such matching platforms are always virtual. Examples of two -sided platforms in the physical world are shopping malls,

which bring togeth er businesses and customers; night clubs, which bring together women and men; and real estate

agents, which bring together buyers and sellers. Virtual platforms did not even come into being with the spread of the

Internet. For example, electronic payment s ystems (e.g. American Express, Visa, MasterCard) have been around longer.

These platforms enable payments between merchants and consumers, making them two -sided platforms. Diners Club

was introduced back in 1950 and initially allowed cashless payments from wealthy clients to select restaurants. See Evans

and Schmalensee (2016, p. 13).

2We use the term fiindirect network effectso i n igtospedearnal@ffectsaThis meani ng
is different from a large part of the policy literat ure in which the two terms are used interchangeably.

13 Digital platforms have improved the targeting of advertising to viewers with particular characteristics. If this results in a

wini win for advertisers and viewers, viewers may actually view such adverti sing as positive. The more advertisers that

are active on a platform, the more often viewers are exposed to advertising they like. In this case, there are mutual

cross-gr oup external effects. This would be an i nst ahe catchingntechndlogyc h t he
between advertisers and viewers changed the nature of the network effects. More generally, platform design affects the

strength of network effect. Thus, treating the strength of network effects as a characteristic feature of the mar ket
environment, as most economic theory does, from a competition perspective should be questioned if it is not only short -

term effects that are to be evaluated.

4 See, e.g., Kaiser and Song (2009) who find that viewers appreciate advertising in some types of maga zines.
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2.1.3. Combined direct and indirect network effects

Whether there are direct or indirect network effects requires in some cases a closer examination. At first

sight, one may identify direct network effects, which, upon closer inspection, become a mix of direct and

indirect network effects. Earlier we point ed out that rating systems can generate direct network effects on

a platform. Users may be different in their willingness to give reviews. Consider a stylis  ed example in
which there are two types of users, those who never give a product rating (readers) an d those who rate
every purchase (writer). Users from each type decide if they are active on the e -commerce website. The
number of users will be positively influenced by the information content of the rating system, which

depends positively on the number of ratings. In addition, we assume that participation will be more
attractive to writers if there are more users on the e -commerce website, regardless of the type of user,
because that will increase the overall number of people reading their reviews. We iden tified two groups of
users who are active on an e  -commerce website with a rating system. Readers enjoy positive indirect
network effects. As the group of readers becomes larger, more writers are attracted and, thus, the ratings

become more informative, whi ch is positively valued by readers. Writers enjoy positive direct and indirect

network effects. As the group of active writers grows larger, it inmediately means that the number of

reviews increases, which is positively valued by all users, including fello w writers, so there are direct
network effects. As a result of the greater number of ratings, however, the attractiveness of the e -
commerce website also increases for readers, so their number increases. This, in turn, has a positive

effect on the number of writers, as their reviews find more readers. These are therefore positive indirect

network effects enjoyed by writers. We have seen that, by looking more closely at an e -commerce website
with rating systems used by different types of users, there can be b oth direct and indirect network effects
between for the different user groups.

2.2. Platforms

2.2.1. A general notion of platform

In order to meet the challenges of competition practice in the digital era, the German legislature

introduced the ter ms fiinseitdweodr kmsar kaentds ofi mun Section 18(3a) of the (
Act. ® As an element of the analysis of market dominance, these concepts have thus become legal terms.

The term finetworko captures the idea that wusers mefitesffomonnected w
these connections. Because of such connectedness, the value of a service to a user depends possibly on

which and how many users also use the services. % In other words, the undertaking takes the role of a

platform that enables or facilitates int eractions between users.

Facebook is a prime example of a social network. It allows the tracking and commenting of posts from

members of the social network identified as fAfriendso (as far
friends). A user finds par ticipation on Facebook all the more attractive, the more people that a user knows

are active on Facebook. A possible confusion when using the ter
exists even without the services provided by the social network (it ma y look different though). Such

confusion can be avoided by simply using the term fAplatformd whe
among users.

Section 18(3a) of the German Competition Act -sidednaketsandinetwokgint i cul ar in th
assessing the market position of an undertaking account shall also be taken of:

1. direct and indirect network effects,

2. the parallel use of services from different providers and the switching costs for users,

3. the undertaking's economies of scale arising in connection with network effects,

4. the undertaking's access to data relevant for competition,

5. innovation -driv en competitive pressure.

Act against Restraints of Competition in the version published on 26 June 2013 (Bundesgeset zblatt (Federal Law Ga  zette)

1, 2013, p. 1750, 3245), as last amended by Article 1 of the law of 1 June 2017 (Federal Law Ga zette |, p. 1416 ). Unless

otherwise indicated, translations are taken from https://www.geset  ze-im-

internet.de/englisch_gwb/englisch_gwb.html#p0024

6 |n the explanatory memorandu m that accompanied the draft bill, the German government emphasi sed that networks

were characteri sed by direct network effects .1 ndirect network effects were menti esledd as a char.
ma r k e tSee Deutscher Bundestag, Drucksache 18/102 07, 07 November 2016, Geset zentwurf der Bundesregierung,

Entwurf eines Neunten Geset  zes zur Anderung des Geset  zes gegen Wettbewerbsbeschrankungen, pp. 48 i49.
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2.2.2. Two -sided platforms

The notionsiodeditwar ket sodo comes from economi c tirhwhichrayocialind descr i be
value arises through the interaction of different groups and in which this interaction takes place via an

intermediary that brings the two groups into contact with each other. ¥ For example , product markets may

be organis ed in suchawayt hat intermediaries facilitate the buyersod produc
offered by sellers active on these intermediaries. In this case, intermediaries operate as two -sided

platforms matching products to buyers and allocations depend on the functioning of the platforms and

demand -side characteristics on the buyer and the seller side.

The two sides are connected through cross -group external effects. In particular, positive mutual cross -
group external effects lead to positive indirect network effects. Econ omic theory typically postulates that

the function of how participation and usage on the other side effects a user is given and the same across

platforms offering similar services to the same two sides. 8 While this is a useful starting point to gain a

bett er understanding of some of the economic forces at play in such environments, for real -world analyses
it is important to keep in mind that it is part of the ingenuity of many intermediaries that they found a way

to generate positive external effects on the ir platform, for instance by recommending better matches
between the two sides of the market than what has been available, even for a given pool of users. ¥ This
illustrates that the strength of network effects is affected not only by the level of participa tion or usage,
but also by the ability of the intermediary to facilitate interaction between the two sides. This ability is

specific to the intermediary and may determine the success of one intermediary vis -a-vis others. And it is
not only the intermediary &6és ability to facilitate the interaction, but al so
trade -offs between different user interests. For example, certain restriction on trade on a platform may be

favourable to some types of users, while it may be less attrac tive for others.

The ter msiidewb mar ket o is widely used in economic theory but | e
policy discourse would suggest. At the verysildeeadstmarike tnbu sap pblei ees
when undertakings with differen t business models compete with each other for some users and at least

one of them is characteris  ed by two -sidedness. ?° For instance, what is the competitive situation in which a

sales portal competes with a seller? For example, in some product categories, t his is a description of e -

commerce in volving eB ay and Ama zon, though at a time when Ama zon was not yet offering a marketplace

and thus did not constitu ~ te a two -sided platform while eB  ay already allowed professional sellers on its e -

commerce platform. Owing to mutual cross -group external effects between sellers and buyers, since its

launch, eBay constitutes a two -sided platform, while Ama  zon pursued a traditional one -sided retailer

model. # The example makes it clear that the chosen business model decides whe ther a company isatwo -
sided platform or not. A two -sided market could then be described as a market in which at least one
undertaking operates as a two -sided platform. However, we think it makes more sense to leave the
definition of two -sidedness at the firm level. Thus, a firm is a two -sided platform if a company
distinguishes between different user groups and these groups are linked through cross -group external
effects.

Whether a platform is one  -sided or two -sided can often not be judged at first glance . In some practical

examples, this may slowly or drastically change over time. For example, at the beginning, Facebook was a
social network connecting members of a rather homogeneous group with each other (namely Harvard

students). However, over time more people from different strands of life joined. In particular, the nature
of Facebook changed when celebrities started using Facebook to engage with their followers. Non -
celebrities use the social network to maintain communication with Facebook friends and t 0 receive news

from celebrities. Celebrities essentially use Facebook as a media platform, namely to send messages to

” The term has been coined by Rochet and Tirole (2003). For instance, Evans and Schmalensee (2007) provide an

informal introduction and several examples from industry.

8 Starting with Rochet and Tirole (2003, 2006) and Armstrong (2006), several contributions then explore the pricing

structure that emerges on these platforms.

19 See Belleflamme and Peit  z (2018a).

®As Evans and Schmalensee (2016, p-si2de8) markeep hakefaet mndoowod of favor

clear thattwo - ormulti -si dedness is an attribute of individual businesses, not nece:
Evans and Noel (2005) provide a hypothetical example of the competitive constraints a two -sided platform may face.

2l Hagiu and Wright (2015) provide an economic analysis about the factors that make it for an undertaking more

attractive to choose one or the other business model.
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fans (and, to a limited extent, to receive feedback). This means that there are positive direct network

effects among non -celebrites due t o their friendsdé network on Facebook and po
effects due to celebrities on Facebook. From the point of view of celebrities, there are no direct but only

positive indirect network effects. Limiting attention to the social network of n on-celebrities, Facebook is a

one -sided platform. Extending the consideration to celebrities, it is a two -sided platform. Advertising on

Facebook adds another side to the platform, which we did not look at here and where a priori it is unclear

whether feed back effects tend to be negative or positive (since advertising is targeted, some users may

enjoy it).

The more general lesson from our discussion of Facebook is that identifying user groups and their
interaction is a snapshot and that over time a platform may respond to the heterogeneity of users by
tailoring its offerings to subgroups. Similarly, an e -commerce site may start to offer rewards for consumer
reports and thus distinguish between users who provide these contributions and those who do not.

Weconclude that the term fAplatformd as defined above ean be wuse
sided marketso, as used in the ninth amendmeme todr residéEt vce r man Co
platformo is wused if di fferent a n dare @entifiedotimi agealinkedythraughp or t ant grou
cross -group external effects and participation or usage is actively managed by an undertaking i hereitis

sufficient that cross  -group effects in one direction are present. % gome of the market definition issues are

specific to two -sided platforms.

22 Qur terminology coincides e.g. with the one used by Crémer, de Montoye and Schweit zer (2019, p. 22). See also
Belleflamme and Peit z (2018b).
2 See also Evans (2003, p. 325).
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3. Market Definition

The 1l egal concept of a fAmarketo is used to assess whether a fi
fimarket shareso are viewed as 2hTheréfanedthecdefinition of a marketlsi s houklg ar d .
lead to the identification of the competitive constraints that those involved face. % Moreover, market

definition is relevant to identify barriers to entry, which, in turn, are important to assess the market power
of incumbent firms. ~ 2°

From the point o f view of the EU institutions, market definition is considered mandatory in cases where
market power has to be measured in order to determine whether or not:

1 Agreements between undertakings give rise to restrictive effects on competition pursuant to

Articl e 101(1) TFEU, # and whether these effects are appreciable. % In contrast, where an
agreement has by its very nature the potential to restrict competition, and thus has to be
regarded as an restriction of competition by object, it is not necessary to examine the effects of

this agreement on the market and, consequently, no market definition is required to ascertain an
infringement of Article 101(1) TFEU. 2

1 Agreements between undertakings afford these undertakings the possibility of eliminating
competition in r  espect of a substantial part of the production in question and thus are prohibited
even though they fulfil the other requirements of an exemption under Article 101(3) TFEU. o

1  An undertaking is below the market share thresholds which define the scope of appl ication of
block exemption regulations.

1 An undertaking is market  -dominant pursuant to Article 102 TFEU. %2

24 Commission Notice on the definition of relevant market f or the purposes of Community competition law, OJ 1997 C
372/5, para. 2.

% d.

2 OECD (2012, pp. 28 i 29).

27 See European Commission, Guidelines on the applicability of Article 101 of the Treaty on the Functioning of the

European Union to hori  zontal co -operati on agr eement s, O0J 2011 C 11/01, par a. 28 (ARestrict
within the relevant market are likely to occur where it can be expected with a reasonable degree of probability that, due

to the agreement, the parties would be able to profitab ly raise prices or reduce output, product quality, product variety or

innovation. This wildl depend on several factors such as [é] the extent tc
obtain some degree of market power , and the extent to which th e agreement contributes to the creation, maintenance or

strengthening of that market power or allows the parties to explo it such mar ket poseradded). Seeasphasi

ECJ 28 February 1991, C -234/89, Delimitis v Henninger Brau , EU:C:1991:91, paras 14 i16. The Court requires that
rel evant mar ket must f toramlyse the effetts of ear imstance, beer supply agreements, including the

cumulative effect of similar agreements, under Article 101(1) TFEU. However, this is not so much a ma tter of determining

market power but of narrowing down an area to which the analysis of effects on market parameters can be constrained.

2 gsee European Commission, Notice on agreements of minor importance which do not appreciably restrict competition

unde r Article 101(1) of the Treaty on the Functioning of the European Union (De Minimis Notice), OJ 2014 C 291/01,

para. 8.

2 gee, e.g.,, ECJ 8 July 1999, C  -235/92 P, Montecatini v Commission , EU:C:1999:362, para. 132 (AThe Court of First
Instance rightly added that [...] the Commission did not have to analyse the effect on competition because there was no

doubt that an agreement to fix prices, to limit production and to share out markets constitutes an infringement per se. In

other words, by reason of the highl y damaging nature of such an infringement as regards competition, there is no need to

inquire whet her there ar e positive circumstances counterbalancing t he
constellations, market definition is also not required in or der to assess whether or not the restrictive effect is appreciable.

ECJ 13 December 2012, C  -226/11, Expedia,EU: C: 201 2: 795, Ipraustéherefderbe lfeld that an agreement that

may affect trade between Member States and that has an anti -competitive  object constitutes, by its nature and

independently of any concrete effect that it may have, an appreciable re
Commission, Guidelines on the applicability of Article 101 of the Treaty on the Functioning of the E uropean Union to

hori zontal co -operation agreements, OJ 2011 C 11/01, paras 24 i 25.

30 gee, e.g., Court of First Instance 28 February 2002, T -395/94, Atlantic Container Line and Others v Commission s

EU:T:2002:49, par a. 300 (Ait shoul d bibilityrofoelingndting dorapetition m eesppcd of & substantial

part of the services in question must be assessed as a whole, taking into account in particular the specific characteristics

of the relevant market, the restrictions of competition brought abou t by the agreement, the market shares of the parties

to that agreement and the extent and intensity of external competition, both actual and potential. In the context of this

comprehensive approach, those different elements are closely interlinked or may b alance each other out. [...] the larger

the market shares of the parties to the agreement, the stronger the poten:
3l See, e.g., Article 3 of the Commission Regulation (EU) No 330/2010 of 20 April 2010 on the appli cation of Article

101(3) TFEU to categories of vertical agreements and concerted practices, OJ 2010 L 102/1.
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1 A concentration would (not) significantly impede effective competition, in the common market or
in a substantial part of it, in particular as a result of the creation or a strengthening of a dominant

position pursuant to Article 2(2)(3) EU Merger Regulation. s

Due to the rise of the digital platforms, competition authorities and courts had in many cases the
opportunity to deal with market definition iss ues that concerned two -sided platforms. It suffices to
mention here some of the pertinent decisions handed down during the last decade by the European
Commission:

1  Google/ DoubleClick . The Commission identified inter alia a market for the provision of online
advertising space. The Commission left it open whether search and non -search advertising have
to be considered separate markets. 3

1  Microsoft/Yahoo! Search Business. The Commission defined inter alia a market for online
advertising, leaving open whether se arch advertising or mobile search advertising had to be
considered separate markets. * As above, the Commission left it open whether internet search
constituted a separate market. 36

1  Microsoft/Skype.  The Commission considered the market for consumer communica tions services
which it separated from the market for enterprise communications services. It investigated
whether the market for consumer communications services should be segmented by functionality,
by platform or by operating system, but ultimately left this open. ¥’

1  WhatsApp/Facebook. The Commission decided to analyse the effects of the merger: first, on the
market for consumer communications apps for smartphones because it considered this the
narrowest relevant product market for consumer communications s ervices; *® second, on the
market for social networking services, it left the exact boundaries open, in particular on whether
consumer communicati  ons apps fall within the scope o f this market; % and, third, on the market
for online advertising, leaving open w hether segments of this market constituted relevant product
markets in their own right. a0

1 Randstad Holding/Monster Worldwide. The Commission considered inter alia a market for online
job board services, i.e. online services which seek to match employers to job seekers, which
includes job board advertising, search functionalities through candidates' resumes and so forth,
but ultimately left the exact definition of the product market open. a

%2 ECJ 13 February 1979, C  -85/76, Hoffmann -La Roche v Commission , EU:C:1979:36, para. 21 (filn order to determin
whether Roche has the dominant posi tion as alleged, it is necessary to delimit the relevant markets both from the

geographical standpoint and from the standpoint of the pé62o8ucto); Cour
Volkswagen v Commission , par a. 230 (AFor the @& thewape defindgidn ofAtre relevant enarket is a

necessary precondition for any judgment as to allegedly anti -competitive behaviour, since, before an abuse of a dominant

position is ascertained, it is necessary to establish the existence of a dominant position in a given market, which

presupposes that such a market has already been definedoa)61/99,Court of Fi
Adriatica di Naviga zione v Commission , EU:T:2003:335, para. 27; European Commission, December 2005, DG

Competit ion discussion paper on the application of Article 82 [now Article 102] of the Treaty to exclusionary practices,

para. 11 (fiThe concept of dominance contained in Article 82 of the Treaty
market. Intheapplic ation of Article 82 it is therefore necessary to define a relev
% ECJ 31 March 1998, C -68/94, France and Soci ® ® commer ci al zte dnd Entrgprise misicseeasd and de | 6a
chimique v Commission , EU:C:1998:148, para. 143 (AThe @s, torbeginmwitht that a proper definition of the

relevant mar ket is a necessary precondition for any assessment of the eff.
First Instance 6 June 2002, T  -342/99, Airtours v Commission , para. 19; Court of Fi  rst Instance 7 May 2009, T  -151/05,

EU:T:2009:144, para. 51; European Commission, Guidelines on the assessment of hori zontal mergers under the Council

Regul ation on the <control of concentrations between wundert ankdisngs, 0J 2«
assessment of mergers normally entails: (a) definition of the relevant pr.
34 European Commission 11 March 2008, Case M.4731, Google Doubleclick , paras 44 i 56.

35 European Commission 18 February 2010, Case M.5727, Microsoft/Y ahoo! Search Business , paras 62 i 81.

36 |d., paras 85 i 86.

7 European Commission 7 October 2011, Case M.6281, Microsoft/Skype , paras 10 i 63.

38 European Commission 2 October 2014, Case M.7217, Facebook/WhatsApp , para. 34.

% |d., para. 61.

40 |d., para. 79.

41 European Commission 26 October 2016, Case M.8201, Randstad Holding/Monster Worldwide , paras 7,18 i 20.
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1  Microsoft/LinkedIn. The Commission considered inter alia online comm unications services and
decided to assess a separate product market for enterprise communications services. 42 Moreover,
it considered social networking services and opted for an assessment of the market for
professional social networks as it constituted the narrowest possible product market.

43 In

addition, it defined a market for online recruitment services a4

services. %

and for online advertising

1 Verizon/Yahoo. The Commission considered eight different product markets, leaving the exact
definition and further segmentation open in each case: search services, 46 online advertising,
data analytics services, “*® consumer communications services, 49 consumer email services, *° digital
content, * hosting and colocation services, 2 and cloud computing services. %3

47

1  Google Search (Shopping). The Commission defined a market for general search services 5 and
for comparison shopping services. ~ °®
1  Google Android. The Commission considered Google to be dominant in the national markets for
general internet search throughout the EEA, in the w orldwide market (excluding China) for
licensable smart mobile operating systems, and in the worldwide market (excluding China) for
app stores for the Android mobile operating system. %6
In the case of two -sided platforms, market definition raises a number of issues that do not arise on

conventional markets. In market environments with two -sided platforms, the question arises whether the

relationship between the platform and the respective market sides can be considered separate markets or

whether there is a s ingle market. There is also the issue as to whether there are circumstances under

which a market can be viewed in isolation of the other side, or whether the interplay between both sides is

always to be taken into account. Another question is how to treat a side on the platform that does not

need to make a monetary payment to consume the pelopgricd or mds servic

Market power can refer to a situation in which the buyer (buyer power) or the seller (standard market

power) can infl uence the price. Two -sided platforms facilitate trade by offering a channel by which a

transaction is enabled and, in some cases, completed. In a recent report Schweit zer et al. (2018) propose

to introduce the notion of Aintermediation powero. They write:

A greater degree of legal clarity and predictability would [...] be achieved if, in cases where the

activity in question is mediated, the conceptual peculiarities of the determination of [market] power

would be recogni zed in principle 1 by introducngac oncept of fAintermediary power o ir
suppliers of goods or services.  *'

While we do not object to give a particular name to market power held by a particular two -sided platform,
we do not see a particular need to introduce a new term. A platform of fers a service to each side. Thus,
42 European Commission 6 December 2016, Case M.8124, Microsoft/LinkedIn , paras 74 i 83.

4

@

Id., paras 87 i 117.

4 |d., paras 126 i 147.

% |d., paras 152 i 161.

46 Europ ean Commission 21 December 2016, Case M.8180, Veri zon/Yahoo , paras 11 i 12.
47 1d., paras 22 i 25.

“ |d., paras 32 i 33.

4 |d., paras 41 i 44.

%0 |d., paras 51 i 52.

51 |d., paras 58 i 59.

52 |d., paras 65 i 66.

53 |d., paras 72 i 73.

54 European Commission 27 June 2017, Case A T.39740, Google Search (Shopping) , Section 5.2.1, paras 155 T 190.
%5 Id., Section 5.2.2, paras 191 i 250.

@ N P O ® ® N o &

a

56 European Commission 18 July 2018, Case AT.40099, Google Android . A public version of the decision has not yet been

made available. But see European Comm ission, Press Release, 18 July 2018, Antitrust: Com
billion for illegal practices regarding Android mobile devices to strengt|
5" Schweitzer et al . (2018, p. 7 2) : echtskliarheit gnd Yothersekbarkealile indes eReicht, wenn

die kon zeptionellen Besonderheiten der Machtermittlung in Féllen, in denen die fragliche Tatigkeit in der Vermittlung

besteht, grundsat zlich anerkannt wirde T durch Einfihrung eines Kon zeptsder 61 nt er medi ati onsmacht 6 i m Ver h?3l

Anbietern von Waren oder Dienstleistungen. o
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the services offered by a platform are well defined. A platform may have market power on the market on
which sellers try to find buyers and on the market on which buyers try to find sellers. However, it may be
the case th at a platform has market power on only one of those sides. Then, it would be unclear by what
we mean when using the term intermediary power.

As in standard competition analysis, for market definition and assessment of market power of a two -sided
platform i t is essential to investigate the substitutability of the different services offered by a two -sided
platform with the services available elsewhere. The economic concept to do so is through cross -price
elasticities of demand. In cases where a monetary price is not charged modified concepts will need to be

used.

When considering the market power of an intermediary it is important to assess alternatives to carrying

out transactions. Such an alternative may be a market place on which products are exchanged with out an
active intermediary does not constitute an alternative to buying or selling through a platform. However, it

requires a case -by-case assessment of the extent to which such non -intermediated trading opportunities
constitute a good or bad substitute fo r the intermediated trade in question. To the extent that a seller

offers similar functionalities as the platform, one may consider the offers by the seller to be vertically

integrated offers. For example, an airline booking platform may compete with the b ooking site of an airline
(the latter carries only its own offerings, but it also provides search tools and add -ons such as insurance).

Also, on a given platform, the platform may sell some products as a vertically integrated seller and
provide intermediat  ion services to other sellers. Clearly, on the buyer side such vertically integrated offers
are often good substitutes for those products that are offered by independent sellers.

It is standard practice to include two products in the same market if a sign ificant non -transitory price
increase of one product would result in a substantial switch of customers to the other product. To this
purpose, it is the task of the competition authority to identify the products and services offered by an

undertaking and to understand substitute offers. Since two -sided platforms can offer complex and
interrelated products, this task is more challenging in the case of two -sided platforms that are under
investigation (or that may constrain the behaviour of another undertaking) . Particular challenges are that:

1 there are multiple connected sides;
1  the nature of the product or service not well understood;

1 focusing on a particular distribution channel or business model may lead to a definition of the
market that is too narrow;

1 bundl ing is a common feature and bundled offers compete with unbundled offers;

1 platforms often facilitate a variety of different interaction opportunities.

3.1. Single -Market Approach vs. Multi - Markets Approach

In the context of two  -sided platforms, competition prac tice can basically follow two different approaches

when it comes to market definition. One approach is to define a market for each side. %8 Thus, each of the

two markets can be analysed separately while taking into account that they are linked through cross -

group effects. This is rmdreketsd apprasadthe. AAruldaliternative appr o
single market for an intermediation service offered to both sides of the market. This is referred to as the

Aisi nmareket approacho.

Which approach an authority or a court chooses in a given case will often have a decisive impact on the
outcome of the legal analysis. The most prominent example in this regard is the recent U.S. Supreme

Court és j udahime AntericanrExpress Co .%° The Court held tha t the antisteering provisions which
American Express imposed on merchants € did not violate Section 1 of the Sherman Act. The Court argued

%8 This will often requirerecogni si ng t he exizftoemde eofmaff ket so,; simfm sam3.%. his point
5% Ohio v American  Express Co , 585 U.S. ___ (25 June 2018).

%0 In the EU antisteering rules are prohibited through payment services regulation. See Article 11(1) of Regulation (EU)

2015/751 of the European Parliament and of the Council of 29 April 2015 on interchange fees fo r card -based payment
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t hat -Bided transaction platforms, like the credit -card market [...] facilitate a single, simultaneous
transacton bet we en p% hen, thesQourt adopted a single -market approach, stating that:

we will analyse the two -sided market for credit  -card transactions as a whole to determine whether
the plaintiffs have shown that Amex 06 smptieifedse e i ng provi si on:

This stipulation turned out to be the pivotal move of the majority opinion, which subsequently found that

the plaintiffs could not show anti -competitive effects on the credit card market  and, thus, could not
satisfy the first step of t  he rule of reason. ®*

While the U.S. Supreme Court is certainly not the first to make the argument that the single -market
approach is appropriate in the case of so -called transaction platforms, its judgment may have a strong
influence on how the concept of m arket definition will be applied to two -sided platforms. ® In the following,
we will critically evaluate the arguments which underlie the debate and, more particularly, we will take

issue with the position that there is a type of two -sided platform which sh  ould be analysed using a single -
market approach.

311. I's there -aidedotransacti on marketo and does it
market approach?

The notion that the single  -market approach was preferable for certain platforms has been most

prominently put forward by Filistrucchi et al . (2014, p . 302)kided who have
transaction markets, only one rikig pogtion hashbean |tatken bpewiddyeii i ned o .
competition practice  and it was followed, as we have seen, by the majority opinio n in Ohio v American

Express Co .

To implement the differentiation, whi ch i s p-sided rammcdionby t hi s ap)
marketo needs to be defined. According to Filistrucchi et al. (2

transactions, OJ 2015 L 123/1, and Article 62(3) of Directive (EU) 2015/2366 of the European Parliament and of the

Council of 25 November 2015 on payment services in the internal market, OJ 2015 L 337/35. Note, however, that Article

62( 4) of the aforementioned Directive stipulates that AMember States sha
charges for the wuse of payment instruments for which interchange fees ar
does not apply, however, to transactions with payment cards issued by three -party payment card schemes, as in the case

of American Express (see Article 1(3)(c) of Regulation 2015/751), with the notable exception that payment cards are

issued with a co -branding partner (see Article 1(5) of Regulation 2015/751). See on the interpretation of the latter

provision ECJ 7 February 2018, C ~ -304/16, American Express , EU:C:2018:66, paras 52 et seq.

51 Ohio v American Express Co , 585 U.S. ___ (25 June 2018), slip opinion p. 13.

%2 1d., p. 15.

S d. (AEvidence of a price i nc-sidedtsarsaction pladamne cammot thyeitseti lemanstratevam

anticompetitive exercise of market power. To demonstrate anticompetitive effects on the two -sided credit -card market as

a whole, the plainti f f s must prove that Amex6s antisteer i ng -gad vansadgionpabeve i ncrease the
a competitive level, reduced the number of credit -card transactions, or otherwise stifled competition in the credit -card

marketo (references omitted).)

% 1d., pp. 15 1 20.

% The simple formal analysis by Carlton and Winter (2018) regarding the American Express case sheds some light on the

issue. The starting point of the theoretical investigation by Carlton and Winter (2018) is to consider American Express a s

an input provider to merchants. The alleged anti -competitive behaviour is a vertical restraint that does not allow

merchants to condition their prices in the downstream market on whether or not they use the input (vertical MFN or

price -parity clause). Ac cording to this view, there is a downstream market for the products offered by the merchant (with

the possibility to settle the purchase through American Express or to use an alternative form of payment) and an

upstream market in which the merchant obtains an input from the payment system. Here, the interaction between

consumers and American Express is not explicitly taken into account because the consumer chooses the form of payment

when engaging with the merchant; the mer ohvethérdosholdatimdimeridae Exgresd s umer 6 s deci s
card is taken as given. In such a setting of vertically related markets standard competition logic could be applied (which,

in the U.S., assigns the burden of proof of the anti -competitive effect in the upstream marke t to the plaintiff and that

offsetting effects would need to be presented and substantiated by the defendant party). Taking card adoptions as given,

network effects do  not play a role. The Second Circuit Appeals Court ( U.S. v American Express Co. , 838 F.3d 179 (2d Cir.

2016)) and the U.S. Supreme Court ( supra note 63) opted for a different path and defined a single market for the

intermediation services, which meant that t h eetitipel effects onitlieftvgo h-aided t 0 demonstr
credt-card mar ket as a wholeo (id.)), which effectively shi-dompettivet he burden o
effects of the restraint (i.e. benefits enjoyed by the cardholders) to the plaintiff. As Carlton a nd Winter (2018, p. 4) put it,

Athere is now a different antitrust st anda rgdedfversustwox asdednmankegs. Weer t i c al rest.
explain that no economic justification exists for imarketsappiodciocar ence i n anti
avoid such a conflict.
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[lwo -sided transaction markets, such as payment cards, ar ezed[bg fhe pcekeace act er i
and observability of a transaction between the two groups of platform users. As a result, the

platform is not only able to charge a price for joining the platform, but also one for using it o thatis,

it c an ask for atwo -part tariff.

As their lead example they consider payment systems such as American Express, where:

Everyone would probably agree that a payment card company such as American Express is either

in the relevant market on both sides or on neit her side, for the reason that either the transaction
between the buyer and the merchant takes place using American Express services on both sides, or

it does not take place through American Express. 66

We agree with the assessment that American Express is i n many geographic markets either in the relevant
market on both sides or on neither side. Filistrucchi et al. (2014, p. 301) then immediately continue to say
that:

The analysis of a merger between two payment card platforms should thus consider whether ca sh
or PayPal exert competitive pressure on payment card companies on both sides of the market.

This does not yet settle whether this competitive pressure should be checked on each side defining a
separate market or in a single market. Filistrucchi et al. appear to mean the former, as they precede these
statements with the following:

One of the consequences of defining only one market is that a firm would be either on both sides of
the market or on none. Defining instead two interrelated markets would allo w a platform to be on
one side of the market but not on the other. o7

According to Filistrucchi et al. (2014, p. 298) , -sided twahsadtiom mplatformsoinclude virtual
mar ket pl aces, auction hous es, Theamajrityoopireon mt i @hgo v Ayesicare Exgress
Co. followed the reason, stating that:

Only a company that had both cardholders and merchants willing to use its network could sell
transactions and compete in the credit -card market. [ é] Thus, competition cann
assesse d by looking at only one side of the platform in isolation. 68

Citing Filistrucchi et al . (2014, p. 302) , t helijnuwoS-sideBupr eme Col
transaction mar kets, only one market should be defined 0. The Court did psasansaptowhyi de any r
considering the alternative approach, namely analysing two interrelated markets, would be inappropriate.

Neither do Filistrucchi el al. (2014) explain how they come to this conclusion.

It can be argued that the definition of transaction pl atform proposed by Filistrucchi et al. (2014) is often
satisfied in the industries mentioned. However, as will be argued below, this does not justify a single -
market approach. It is not only that a multi -markets approach is always appropriate; the single -market

approach is typically not.

Transaction platform as a legal concept?

Our first observation is that, even on platforms labelled to be transaction platforms, transactions are not

necessarily observable. For instance, while a system provider may well b e able to monitor whether an app

runs on the providerodés operating system, the system provider may
often an app is installed by consumers. This suggests that the distinction between a transaction platform

and a non -tra nsaction platform is not as straightforward as it seems.

8 Filistrucchi et al. (2014, p. 301).
67 Id

% Ohio v American Express Co , 585 U.S. ___ (25 June 2018), slip opinion p. 14.

59 In this respect, our view is in line with Kat z and Sallet (2018, pp. 2153 1 2158), whos ummari se their position by stating

that fiplatforms are better viewed as oleeply atmitregriehamedti mhekekepar §¢id, , yer
2145).
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Furthermore, it may well be possible that transaction and non -transaction platforms offer the same kind of

matching service. For example, some online intergsteaddries direc
not monitor whether a transaction takes place, whereas others require buyers to complete the transaction

on the intermediaryds portal. These intermediaries may offer su
in the same market. For example, some years ago, Airbnb and HomeA way offered short -term rental

accommodation based on very different business models. Airbnb charged (and still charges) a percentage

fee to tenants and landlords, whereas HomeAway some time ago only charged a fixed fee to la ndlords. As

it is very plausible to assume that customers i both landlords and tenants i regarded the services

provided by both firms as largely interchangeable or substitutable for one another, they should have been
regarded as being of frearrekde tion -whbrketsdpgraaeh cduld easily do justice to the

competitive forces that work in such a context. In contrast, it is far from obvious how a single -market
approach could have applied in this case and whether it could have coped with the circu mstances of this
kind.

Let us take a closer look at this. In transaction markets as defined by Filistrucchi et al. (2014), as they
acknowledge, platforms may not only charge for usage but also for participation or access to the platform.

We note that the listing of a merchant on a platform gives visibility, which may allow the merchant to
complete a transaction through a different channel i this is a situation of bypass further addressed below.

It must also be appreciated that the observability of a trans action may be partial. For instance, after the
matching service by the platform has been taken advantage of users may bypass the platform. For

instance, a tourist may use a hotel booking platform to find the optimal match and then book directly on

the hote | website. If a fraction of tourists does so, this means that only a fraction of transactions is

actually observed. A platform may use non -price instruments such as price -parity clauses to combat
bypass and, thus, affect how often it observes (and charges for) a transaction. This shows that
observability of transaction is endogenous, and it is therefore problematic to classify a platform according

to a feature that it partially controls. Furthermore, in line with the previous point, different platforms may

opt for different strategies how to deal with bypass and, in effect, end up with different degrees of
observability (in the extreme, one platform observing all and the other no transactions).

Our first insight is that there is no sharp dividing line betwee n transaction markets and non -transaction
markets , as transaction and non  -transaction platform may offer substitutable services to both sides of the
market.

The complex landscape in which transaction and matching platforms may operate

Taking a closer look  at the types of activities offered by transaction platforms, it can be observed that they

often offer several services to each side of the platform. When the platform caters to merchants and

buyers, then, to merchants it provides a service akin to informat ive advertising and it offers the service to
complete a transaction. On the buyer side, it offers the services to learn about different offerings and the

service to complete a transaction. In such a case, the platform is active on four markets. Transaction

platforms may aim at avoiding bypass and thus offer only bundles of these services on each side (and only

charge for completed transactions). It nonetheless follows that they may compete with other platforms

that only offer the former service but not the latter. Merchant and seller may then transact directly among
themselves (possibly using the service of payment system to transfer money, which, however, would

typically also be involved by transaction platforms offering the bundle). The above example of A irbnb and
HomeAway serves well to illustrate this point. We conclude from this that transaction platforms often
provide bundled services to the two sides . These may compete with unbundled competing offers.

The single - market approach and the risk of excludi ng substitutes

An important observation is that transaction platforms (or matching platforms more generally) may

compete with vertically integrated firms. For example, an e -commerce retailer (such as Ama zon prior to
the launch of Ama zon Marketplace) may co  mpete with an intermediary running a market place (such as

eBay). Consumers could choose between the integrated offer by Ama zon versus offers on  eBa y ommarket
place. More generally, a platform may tightly control the access to platform on one side (and pos sibly use

" For example, platforms may require a platform - specific identity for the merchant so that the t ransaction has to be
completed on the platform. Or the platform may provide ancillary services that make it unattractive to complete the
transaction outside the platform.
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long -term contracts resembling vertical integration) versus a market place approach in which non -
discriminatory fees determine the offerings. Again, the multi -markets approach is well suited to analysing

such markets, whereas the single -market ap proach is not. ™

We would like to elaborate on this point and consider Uber and ride -hailing platforms. These platforms
satisfy the definition of a transaction platform (where, in contrast to the standard merchant T buyer
examples, the platform fully controls prices on the driver and the passenger side). We could then define a
transaction market consisting of all ride -hailing platforms available in a geographic market. Drivers are
attracted to the platform to earn a payment from transporting passengers i the m ore passengers are
active, the more attractive the platform; passengers are attracted by the availability of drivers. However,

passengers have a number of substitution possibilities: they may rely on a classic taxi service, use their

own car, use public tr  ansport, or walk. " These are not the substitution possibilities available to a driver.

Thus, market conditions on both sides may be drastically different and it is not clear what the single

market for a transaction service stands for.

Our second insight is  thus that, if only transaction platforms (but no non -transaction platforms) coexist
offering services that facilitate transaction between two sides, these offers may compete with vertically

integrated offers to one side. In such cases, it would be erroneo us if the competition authority restricted

the relevant market to consist of only the transaction service to both sides. Thus, adopting the single -
market approach may lead to neglecting close substitute offers on one side of the market , which merely
shows that there is not a single market since substitutable product offerings are very different for the two

sides.

When is the single -market approach admissible?

One response to the conceptual difficulties that transaction platforms often compete with platform s that do
not monitor transactions is to focus on the broader class of platforms that facilitate matches. Such a
platform can be called a fAimatching platformo and it can be | ef
whether a match actually forms. Crémer, d e Montjoye and Schweit  zer (2019, p. 46) suggest applying the

single -market approach to such cases:
To understand the type of cases where one would want to have only one market, consider a dating

app which would be a pure matching platform: no ads, no sell ing of data, no partnership with

restaurants for a first date. [ é] The only product which it woul d sell W O
process. I'n this case, the only market in which it would con
and there would be only one mark et.

We challenge this view. A matching platform offers services to two groups. In the case of heterosexual

dating apps, each app offers to men the opportunity to be matched with women and to women the
opportunity to be matched with men. " While one platform may perform well regarding the former,
another may do well regarding the latter. This may then imply that platforms have highly imbalanced

pools of participants: one with many male users and the other with many female users. Then, for a user
considering w hether to use a different app, it matters very much whether the user is a man or a woman.
Clearly, substitution possibilities are very different on the two sides. In addition, the platform typically has

separate price instruments for the two sides. As Crém er, de Montjoye and Schweit  zer (2019, p. 46)
continue, one should define markets on each side (and thus follow the multi -markets approach) if the
answer to the following test is affirmative: Awould the platfor
see di fferent competitive threats on both sides?0 I n a setting

challenged by a new dating app, the competitive threat could be that an alternative app is particularly

™ This generalis es to cases in which one of the platforms is partially vertically int egrated, as in the case of Ama zon after
the launch of its marketplace.
?As Ob6Connor (2016, p. 12) correctly obs &g taesgortatigh frdm Washington, @l e, a person n

New York can drive, fly, take a train or bus, or use an online ca rpooling app. Consumers decide by evaluating the price,

quality and speed of those offerings and will substitute between these op tions accordingly. A ridesharing a
competitor in this context may be a bus, train, or airplane & none of which looks  or operates any thing like a ridesharing

app. o

7 sSuch mistakes are also possible under the multi -markets approach, but arguably less likely since it requires to look at

substitution possibilities on each side.

7 These are qualitatively different service s, no matter whether the presentation of possible matches and the pricing are

similar for both groups.
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attractive for women; owing to feedback effects this is a danger for the overall success of the app, but
clearly the original threat would come from one side of the market.

To rephrase this insight, even if we observe a market in which all platforms follow the same business
model that can be described as a trans action platform, substitution possibilities may be very different on
the two sides. " For example, a merchant has typically different opportunity costs to settle a purchase in

cash than does a shopper carrying cash. It is partly this difference in substitut ion possibilities th at

determines the profit -maximis ing price structure. As has been recognis ed in the economics literature on
transaction platforms, 7 only if there is full pass  -through of usage fees does the price structure not matter.
Remarkably, Rochet and Tirole (2006) and part of the literature restrict their attention to cases in which

there is non -neutrality:

A market is two -sided if the platform can affect the volume of transactions by charging more to one
side of the market and reducing the price paid by the other side by an equal amount; in other
words, the price structure matters, and the platforms must design it so as to bring both sides on
board. *

This implies that only if a platform does not sati sfy Rochet and Tir o-kigedpglattamisi ni t i on

there a single price for the transaction services offered to merchants and sellers such that the price

structure can be disregarded. 8 Jtis only in this case that one might want to use a single -market analysis.
While it is still true that th e platform offers complementary services to the two sides, there is a common

price for this product. Hence, only if the definition of a two -sided platform by Rochet and Tirole (2006) is
violated may a single -market approach be of practical relevance. The i ssue in the payment card cases is,
however, the fear that such contractual restrictions (regarding steering and no -surcharge rule) make the
price structure non  -neutral.

As the question whether the conduct by the platform has influence on the price structur e is an issue that
should be discussed in the context of the theory of harm, then the issue of neutrality of the price structure
should not be an element that determines the approach used for market definition.

As explained above, in many instances it is t he price structure and not some aggregate price that
determines market outcomes and, thus, the surplus of the different user groups. To be precise, in a

buyer i seller context, only the aggregate price and not the price structure matters if the definition of

two -sided market by Rochet and Tirole (2006) is violated. This is the case if a platform taxed trade and if

it did not matter which side is taxed to which extent. Whether a market has this feature often requires

closer inspection. In addition, it will o ften be important to evaluate whi
which case it is important to understand substitution possibilities on each side and the degree of cross
group external effects. For instance, a flat -sharing platform caters to landlords a nd tenants. Such a

platform offers landlords the service to find suitable tenants. The outside option for landlords is not to rent

out the place and keep it vacant or use it herself. It offers tenants the service to find suitable apartments.

Apart from usi ng a platform with privately owner apartments, the tenant may instead choose hotel
accommodation (via a different platform or by contacting a hotel directly). Thus, the set of substitute

products and the associated intermediation services on the buyer side is likely to be very different from
the set of substitute product on the sellerds side.

As recogni sed by Rochet and Tirole (2003) and others, a two -sided platform is different from a firm selling
two complementary goods. In the latter case the firm sells the two products to the same buyers, who
typically take into account both prices when making their purchase decision. In the former case, the firm

sells products (in particular, transaction services) to two different groups. Thus, two -sided platforms
featu re externa | effects that may be internalis ed by the platform by adjusting its price structure. If a firm
sells complementary products to the same buyers, no external effects arise. Note that, even in the case of

s Also, the benefits of using a credit card relative to e.g. using cash for a transaction are different on the two sides. For
example, the merchant may b enefit from reduced security risks (lower risk of robbery) and the buyer has immediate
access to consumer credit.

8 See the seminal article by Rochet and Tirole (2003).

7 Rochet and Tirole (2006, pp. 664 i 665).

8 We recognis e that, even when the price struc tureisnon -neutral, is it possible to work

transaction (presuming that the price structure is chosen optimally). One may then consider an overall derived demand
for transactions that combines demand functions on both sides, an d check for overall substitutability.
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complementary goods, competition analysis ty pically presumes two separate markets. " Only in the special
case of perfect complements offered as bundles could a single -market approach be regarded appropriate.

A simple example for this special case is a pair of shoes, as people typically wear matching pairs and thus
only care for the joint price and only such bundles are offered.

A distinguishing feature of two -sided platforms are cross -group effects. The analogy to a firm selling
complements to the same group of buyers is the following: a single -marke t approach is appropriate and
one may define the product as the transaction service offered by the platform only if the overall price for

the transaction services offered to the two sides matters for demand on the two sides and a firm
necessarily offers th  ese two services. However, demand for this transaction service is determined through

the interplay of demand for the services on each side. That is, it only depends on the overall price of the
complementary transaction services how many transactions will b e completed on the platform. Even in
those cases, starting with defining separate markets and understanding the links between markets is at no

loss from economic point of view, as the same conclusions obtain.

There is a noteworthy difference between the t wo cases. In the case of firms selling bundles of perfect
complements to the same group of buyers, using the demand for the bundle is a natural starting point and

postulating a single market is appropriate. By contrast, a platform that sells a transaction service that is
perfectly complementary for two different groups and satisfies price neutrality generates a demand for this

transaction service that is not a primitive demand function but a function derived from the interplay of the

demands of the two grou  ps related through cross  -group effects.

Our view that  the single -market approach is typically unsuitable for competition analysis is in line with the
view expressed by Kat z and Sallet (2018) and Kat  z (2019). In practice, our view comes close to the view
taken by Wismer, Bongard and Rasek (2017), who state that the single -market approach:
seems reasonable for services which mainly aim at enabling a direct (observable) transaction
between different groups, e.g. in case of a trading platform that brings toget her sellers and buyers.
However, this approach seems feasible only if (i) a firmbés s

(i) substitutability of the service from the perspective of each customer group does not differ
substantially.

Condition (ii) e ssentially means that the two groups are symmetric regarding different offers as well as
regarding an outside option, which is a theoretical possibility, but appears to be of little practical
relevance.

Hence, we conclude that the limitations and conditio ns under which a single -market approach could be
considered feasible are so severe i and, consequently, the risks of creating false positives i that, as a
general guidance, courts and authorities are well advised to consistently base their analysis on a mu Iti -
markets approach. The linkage between those markets through cross -group effects should be considered
separately, in particular when assessing if a firm enjoys market power.

3.1.2. Competition practice

European Union

It is, first of all, worth mentioning that the European Commi ssionds guidelines on t}
relevant market do not contain any indication on how the concept should be applied to two -sided
platforms. 8 Yet, given that the relevant notice was published in 1997, this should not surprise t 00 much.

Meanwhile, the European institutions had many opportunities to address market definition in the context
of two -sided platforms. These cases in particular involved, first, payment systems and second, especially
during recent years, internet platfor ms.

7 See Ohio v American Express Co 585 U.S. ___ (25 June 2018), Breyer, J., di ssenting,
the market includes substitutes, it does not include what economists call complements: goods or ser vices that are used

together with the restrained product, but that cannot be substituted for
8% See our criticism with regard to the Bundeskartellamtés -parketi tion in the

approach in cases involving matching platforms  infra sub 3.1.2 ., pp. 37-38.

81 See Commission Notice on the definition of relevant market for the purposes of Community competition law, 0J 1997 C

372/5. Note that the Commission stress particularities in regard when considering primary and secondary markets. See

par a. 56 (fAiThe method of defining markets in these cases is the same [¢&]
substitution imposed by condit ions in the connected marketo).

May 2019 i Market Definition and Market Power in the Platform Economy




Payment systems

The European institutions had to address market definition in several cases involving payment systems. In

regard to four -party payment card systems such as MasterCard or Visa, the Commission distinguishes

three separate markets: an int er-systems market, an issuing market and an acquiring market. 8 The

Commi ssionés view has been explicitly confirmed by the General
briefly addressed in turn, while, on appeal, the ECJ in both cases could avoid taki ng a stand in regard to

market definition and left it by stressing that it is necessary to consider cross -group effects in analysing

two - party platforms under Article 101 TFEU. Yet, when defining the inter -systems market, the Commission

arguably followed a  single -market logic.

In the MasterCard case, which involved a decision on interchange fees that are paid between the card -

issuing bank and the acquiring bank and which were laid down in the rules of the payment system, 8 the

applicants challenged interaliat he Commi ssionds finding that there was a disti
argued that there was only one product market at issue, namely a market where the payment card

systems provided a single service to both cardholder and merchants and where they co mpeted against

each other and against all other forms of payment. % The General Court rejected this view:
It is indeed the <case that there are certain forms of ini
flacquiringo sides, such as the iogang dcquinre rsenécesy andnthet ur e o f i ssu
presence of indirect network effects, since the extent of m

number of cards in circulation each affects the other.

However, it must be pointed out that despite such complementarity, s ervices provided to
cardholders and those provided to merchants can be distinguished, and, moreover, cardholders and

merchants exert separate competitive pressure on issuing and acquiring banks respectively. 8

Thus, the General Court cuwinnfgi rsniedle & hand tthree AMidasquiring sideodo c
separate markets. On appeal, the ECJ was not called upon to decide on market definition. 8 Thus, the

Court l eft it by str-essiedg nahar efipie Mawoer Cardds open payment
considered as part of the economic and | egal context of the coor
undi sputed that there is interaction b®%tween the two sides of th
The interrelation between f@Aissuing si dubjéct oh thel prodeadingsuim r i ng si deo
Groupement des Cartes Bancaires (ACB Groupo), where the ECJ set aside a judg
Court. The latter had upheld a decision by the Commission against CB Group, an operator of a debit card

system and ATM networks i n Fr ance. The Commission had regarded CB Group
restriction of competition by object and, thus, an infringement of Article 101 TFEU. CB Group defended its

conditions for membership in the network, arguing they were necessary to reach a bal ance between two

activities: the issuing of cards to customers on the one hand, and the acquisition of card transactions by

signing up merchants and installing ATMs on the other hand. The General Court rejected this argument on

the grounds that a multi -mark et s approach applied. The Court argued that tt
rested on the wrong assumption that the relevant market was the market of payment systems in France.

8 See, e.g., European Commission 24 July 2002, COMP/29.373, Visa International i Multilateral Interchange Fees , paras

43; European Commission 19 December 2007, COMP/34.579, MasterCard , COMP/36.518, EuroCommerce, COMP/38.580,

paras 283 i 329. See also General Court 24 May 2012, T -111/08, MasterCard, EU: T: 2012: 260, para. 21 (fAAccordi
Commission, it is necessary to distinguish between three different product markets in the sphere of four -party bank card

systems: first of al | , an O6upstream6 market, corresponding to the services provid
institutions, a market in which the var-sgsé$ emar dnasketéins cbepette f(dshe 6idn
market, in which the issuing banks compete for the business of the bank card holders (6t
second oO6downstreamd market, in which the acquiring banks compete for 1

mar ket 6) o) .

8 See infra note 93 and accompanying text.

84 So-called multilaterally -agreed interchange fees (AMIFO).

8 General Court 24 May 2012, T -111/08, MasterCard , EU:T:2012:260, para. 174.

8 General Court 24 May 2012, T -111/08, MasterCard , EU:T:2012:260, paras 176 1177.

87 ECJ 11 September 2014, C  -382/12 P, MasterCard , EU: C: 2014: 2201, par a. 178 (Aln the present [
f ound 1i[ @&d this has not been directly challenged in the present appeal i that the Commission could use the

acquiring market as the relevan t market for its analysis of the competitive effects of t
8 |d., para. 179.
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